
No. 7520.

In the

United States

Circuit Court of Appeals^
FOR THE NINTH CIRCUIT>^

Josephine Phelps Putnam,

Appellant,

vs.

The Citizens Trust and Savings Bank
of Los Angeles, a National Banking

Association,

Appellee.

APPELLANT'S BRIEF ON APPEAL.

William A. Monten,

Charles C. Montgomery,

3902 West Sixth Street> Los Angeles, Cal.,

Attorneys for Appellant.

t i JLteJhBiiii iu^
Parker, Stone & Baird Co., Law Printers, Los Angeles





SUBJECT INDEX.

PAGE

Statement 3

The Issues 3

1. A cause of action is stated 4

2. The equities of the case are fully stated 4

3. The Federal Court has jurisdiction of the suit 7

Assignment of Errors 9

Argument 10

I.

A Cause of Action Is Stated 10

1. Breaches of fiduciary duties in the intermingling of other
,

assets with assets of the estate 10

The law does not permit an executor to intermingle

outside properties with that of the estate 13

2. The complaint states a cause of action in equity based upon

the extrinsic fraud of the defendant in obtaining as execu-

tor an order settling its first account 14

XL

The Equities of the Case Are Fully Stated 19

Chronology 19

Matters to be noted 21

III.

The Federal Court Has Jurisdiction of This Suit 26

A. A court of equity on equitable grounds has jurisdiction

independent of the Probate Court to compel executors

and administrators to account and distribute assets in their

hands, and likewise to set aside final orders of the Pro-

bate Court obtained by extrinsic fraud. The Probate

Court of California has no such equitable powers 26



11.

PAGE

B. Even if the Probate Court under the California laws had

such equitable powers, and that jurisdiction had been made

exclusive, the equity jurisdiction of the Federal Courts

is not limited by state laws, and the suit is maintainable

herein :. 26

A. Equity and probate jurisdiction of the Superior Court

of the state of California 26

1. The Probate Court may not determine title nor

grant ancillary remedies contingent upon such de-

termination 27

2. The Probate Court had no jurisdiction to set aside

its own final orders obtained by extrinsic fraud,

where the time has expired for appeal or other

method of setting the order aside. The remedy is

in equity 28

The order settling the first account is final and can-

not be attacked in subsequent probate proceedings

nor collaterally in any proceeding, but may be at-

tacked in a separate equity suit 31

Summary 36

B. Irrespective of California law a Federal Court in

equity has jurisdiction to compel executors and ad-

ministrators to account and distribute assets in their

hands and to grant reHef against extrinsic fraud and

the pendency of administration proceedings in the

Probate Court is no bar Z7

An accounting by an executor may be ordered in

the Federal Court 43

Summary 46

Conclusion 46



111.

TABLE OF AUTHORITIES CITED.

Cases. page

Aldrich V. Barton, 138 Cal. 220, 71 P. 169 35

Aldrich V. Willis, 55 Cal. 81 35

Bacon v. Bacon, 150 Cal. 477, 89 Pac. 317 _ 17, 24, 30

Barreiro's Estate, 125 Cal. App. 752, 14 Pac. (2d) 786 29

Bauer v. Bauer, 201 Cal. 267, 256 Pac. 820 28, 35

Bertha Zinc & Mineral Co. v. Vaughan, 88 Fed. 566 43

Buckley v. Superior Court, 102 Cal. 6, 36 P. 360.... 33

Byers v. McCauley, 149 U. S. 622 45

Cahalan, Estate of, 70 Cal. 604, 12 P. 427, 428 33

Caldwell V. Taylor, 218 Cal. 471, 23 P. (2d) 758 35

Campbell-Kawannanakoa v. Campbell, 152 Cal. 201, 92 P. 184.... 35

Comstock V. Herron, 55 Fed. 803 46

Cowen V. Adams, 78 Fed. 536, 174 U. S. 800, 43 L. Ed. 1188,

177 U. S. 471, 44 L. Ed. 851 43

Curtis V. Schell, 129 Cal. 208, 61 Pac. 951 28, 33

Davis Estate, In re, 136 Cal. 590, 69 Pac. 412 28

Davis' Estate, In re, 151 Cal. 318, 86 Pac. 183 32

Dean v. Superior Court, 63 Cal. 473 33

Deck v. Gerke, 12 Cal. 433.. 34

Eddy v. Eddy, 168 Fed. 590 41, 43

Gledhill v. McCoombs, 45 L. R. A. (N. S.) 26 14

Haas, In re, 97 Cal. 232, 31 Pac. 893, 32 Pac. 327 27

Hale V. Tyler, 115 Fed. 833 37

Hewitt V. Hewitt, 17 Fed. (2d) 716 18, 25 36 45

Hudson, Estate of, 63 Cal. 454 32

King V. Chase, 159 Cal. 420 36

Lataillade v. Orena, 91 Cal. 565, 27 P. 924, 926 33

Miller V. Pitman, 180 Cal. 540, 182 Pac. 50 34

Mitchell V. Rasey, 77 Cal. App. Dec. 985, 33 Pac. (2d) 1056 18



IV.

PAGE

Monk V. Morgan, 49 Cal. App. 154, 192 Pac. 1042 17

Moore v. Superior Court, 86 Cal. 495, 25 P. 22 33

Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260 38

Rodman v. Rodman, 54 Ind. 444 13

Silva V. Santos, 138 Cal. 536, 71 Pac. 703 35

Sohler v. Sohler, 135 Cal. 323, 67 P. 282 34

Soule V. Bacon 150 Cal. 495 89 Pac. 324 25

Verdier v. Roach, 96 Cal. 467, 31 Pac. 554 29

Waterman v. Canal Bank, 215 U. S. 33, 54 L. Ed. 80 37, 44

Wickersham v. Comerford, 96 Cal. 433, 31 P. 358 33

Statutes.

Code of Civil Procedure, Sec. 473 30, 31

Code of Civil Procedure, Sec. 1637 31

Code of Civil Procedure, Sec. 1666 30

Probate Code, Sec. 931 31

Text Books and Encyclopedias.

11 California Jurisprudence 262 27

11 California Jurisprudence 263 27

11 California Jurisprudence 269 28

23 California Law Review 79 35

Note to 51 L. R. A, p. 264 13

11 Ruling Case Law, p. 281 13



No. 7520.

In the

United States

Circuit Court of Appeals^
FOR THE NINTH CIRCUIT-

Josephine Phelps Putnam,

Appellant,

vs.

The Citizens Trust and Savings Bank
of Los Angeles, a National Banking

Association,

Appellee.

APPELLANT'S BRIEF ON APPEAL.

STATEMENT.

THE ISSUES.

This is an appeal from a decree of dismissal on Ap-

pellee's Motion to dismiss Appellant's Amended Bill of

Complaint.

The issues are:

(1) The sufficiency of the Statement of a cause of

action

;

(2) The sufficiency of the statement of equity;

(3) Jurisdiction of the Federal Court over the sub-

ject matter.
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1. A Cause of Action Is Stated.

The suit is brought by one of the heirs of William

Howe Phelps, deceased, against the Citizens National

Trust and Savings Bank, executor of his estate, charging

that it had unlawfully and fraudulently commingled other

assets with the assets of the estate in such a way that only

by an accounting in equity could the assets of the estate

be marshaled, the damages ascertained and a proper ac-

counting be obtained. Other violations of fiduciary duties

requiring remedy are also set out.

As a part of the cause of action stated, allegations of

extrinsic fraud are made whereby an erroneous order was

obtained by the defendant executor settling its first ac-

count current, which order it is sought to set aside and a

new accounting obtained.

2. The Equities of the Case Are Fully Stated.

The main grounds of the complaint are that the Citizens

National Trust and Savings Bank named as executor

and as residuary legatee and devisee in trust, upon a

spendthrift trust, proceeded to administer the estate of

William Howe Phelps, deceased, as though it included

heavily encumbered properties belonging to appellant's

mother as the survivor in joint tenancy of the decedent;

and that said executor included said properties in its peti-

tion for letters of administration and upon discovering

that the properties listed did in fact include properties be-

longing to appellant's mother, said Bank by fraud and

misrepresentation thereafter procured appellant's mother

to deed and assign "to the heirs and devisees of decedent

subject to the administration of his estate," said separate

properties of appellant's mother.

!



—5—
Appellant's mother is a deaf mute and she and her

children were inexperienced in handling business affairs;

[Compl. VII, Tr. 7.] and by reason thereof were in-

competent to exercise an independent judgment or to

transact any business, which incompetence and inability

and the reasons therefor were known to the defendant.

[Compl. XI, Tr. p. 10.]

The reliance of appellant's mother upon the bank, its

fiduciary relation to her, its representations and promises

made to her to obtain from her the properties of which

she was at the time sole owner, together with appropriate

allegations as to the falsity of the representations and in-

sincerity of its promises are set out in paragraphs XII

to XIV inclusive. [Tr. pp. 10-13.]

The unlawfulness of the acceptance of the properties

by the executor and testamentary trustee and the lack of

consent by this appellant or by any of the other heirs is

stated in paragraph XVI. [Tr. p. 14.]

The properties so unlawfully and fraudulently included

were heavily incumbered and by reason of the inter-

mingling thereof with the estate proper greatly embar-

rassed the handling of the estate proper, diverting moneys

which should and would have paid its own indebtedness

and conserved its own properties "all to the great damage

of said estate and plaintiff's interest therein." [Compl.

XVII, Tr. p. 15; XLVII, Tr. pp. 39, 40.]

Other misfeasances, gross negligence and misconduct

of the executor Bank in the administration of the estate

are set out in paragraph XX. [Tr. pp. 18-21.]

Particular complaint is made as to the executor using

the estate moneys in its hands for its private gain by



dealing in mortgages without report to or permission by

or confirmation of Court. [Compl. XLI, XLII, Tr. pp.

32-34.] And in failing to pay when moneys were available,

and later instituting through a dummy foreclosure of its

own mortgage on a valuable piece of income producing

estate property. [Compl. LIII, Tr. pp. 44-45.]

Appellant's own ignorance of the law regarding ad-

ministration of an estate and as to the course of ad-

ministration by the appellee Bank and her own consulta-

tions with and reliance upon the officers and attorneys

of the appellee, are set out in paragraph XIX and XXI

to XXIX inclusive. [Tr. pp. 16-18, 21-26.]

Appellant's lack of independent advice and reliance upon

the advice of the Bank's officers and the Bank's attorney

and her ignorance as to the many matters as to which she

should have been advised, are set out in paragraphs

XXXIV-XXXIX. [Tr. pp. 28 to 31.]

The filing of the first account, its errors, and the fail-

ure to object on account of the continued ignorance of

appellant and the other heirs and devisees, and their re-

liance upon the continued representations and promises

of the appellee is pleaded in paragraphs XLIII-LII. [Tr.

pp. 40-44.]

The appellant's discovery of her rights and of the ob-

ligations of the executor, late in the year 1931, is de-

scribed in the complaint, paragraphs LVI-LVIII [Tr. pp.

47-49], and her discovery in March 30, 1933, of the repre-

sentations made by appellee whereby the deed and assign-
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ment of her mother's properties to the heirs and devisees

of the state was obtained, is set out in paragraph LIX.

[Tr. p. 49.]

Absence of laches in not sooner discovering the true

facts and in bringing the action is set out in paragraph

LXIIL [Tr. pp. 52-53.]

The inadequacy of legal remedy and necessity of equita-

ble relief are set out in paragraph LXIV. [Tr. p. 53.]

3. The Federal Court Has Jurisdiction of the Suit.

The second ground of the Motion to Dismiss the

Amended Bill is:

"2. The Court is without jurisdiction of the sub-

ject matter of the cause of action stated, or attempted

to be stated in the amended bill." [Tr. p. 92.]

It was appellee's contention in the lower court ''that

the federal district court does not have jurisdiction over

the subject of this action, for it is purely a probate matter

over which the Superior Court of Los Angeles County

sitting in probate alone had jurisdiction."

The ground of jurisdiction is diverse citizenship with

an amount in controversy far in excess of the require-

ments of the Statute.

The suit is brought by a non-resident claimant in the

United States District Court charging gross negligence

and misconduct on the part of the executor in a number of

particulars, that said executor made an unlawfully aug-



merited inventory of property of the estate, used the

moneys in its hands for private gain and for discharging

indebtedness on properties which were not a part of the

estate, and made a false settlement with the Court of

Probate, Los Angeles County, California.

The object of the bill is to obtain relief against these

fraudulent proceedings, to compel a true accounting of

administration in order that the real condition of the

estate may be ascertained and appellant obtain what justly

belongs to her.

It is appellant's contention that the Superior Court of

the State of California in and for the County of Los

Angeles sitting in Probate, has no jurisdiction to grant

the equitable relief herein sought, nor could relief be ob-

tained in such Probate court against the false settlement

of the first account current on the ground of extrinsic

fraud, and that the only remedies are in Equity, not in

the Probate court.

Appellant further contends that even if the jurisdiction

of equity had been impaired by the laws of California by

being transferred to the probate court and made there

exclusive (which appellant denies) the jurisdiction of the

Courts of the United States over controversies between

citizens of different states, cannot be impaired by the

laws of the states; and that the District Court of the

United States, Southern District of California, Central

Division, has jurisdiction to hear and determine this con-

troversy.
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Assignment of Errors.

Appellant relies upon all four assignments of error

made,

1. 'That the above named District Court erred

in granting the motion of the defendant to dis-

miss plaintiff's Amended Complaint"

2. "That the above named District Court erred in

holding that plaintiff's Amended Complaint failed

to state a cause of action."

3. 'That the above named District Court erred in

holding that plaintiff's Amended Complaint failed

for want of equity."

4. "That the above named District Court erred in

holding that the said Court was without jurisdic-

tion of the subject matter of plaintiff's Com-

plaint." [Tr. pp. 97-98.]
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ARGUMENT.

The argument will be made under the following three

headings

:

1. A Cause of Action is stated.

2. The Equities of the Case Are Fully Stated.

3. The Federal Court Has Jurisdiction of This Suit.

I.

A CAUSE OF ACTION IS STATED.

There are two aspects of the Cause of Action stated,

(1) the breaches of fiduciary duty on the part of the ex-

ecutor, requiring the aid of equity to remedy; (2) the

facts of extrinsic fraud whereby the executor obtained

an order settling its first account current, requiring the

aid of equity for proper relief.

1. Breaches of Fiduciary Duties in the Inter-

mingUng of Other Assets With Assets of the

Estate.

The main ground of complaint is that said Bank, while

this appellant was a minor, by certain fraudulent represen-

tations set out, procured appellant's mother, the widow of

the decedent, to deed and transfer to the heirs and devisees

of the estate, subject to the administration of said estate,

certain property which she had held in joint tenancy with

the deceased, and which was wholly hers as the survivor

upon his death.

By the terms of the will the Bank (executor) was the

residuary legatee and devisee as Trustee under a spend-
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thrift trust of all of the estate except a legacy of $5000,

personal belongings and expenses.

As stated in the complaint:

''The acceptance of said properties by the executor

and trustee as a part of the estate of decedent was

and is iiltra vires; said Bank as Executor and Trustee

was not then and is not now authorized by law to

take title to properties not belonging to the estate to

administer with assets belonging to the estate and to

hold under the trust established by the will of said

decedent; and the plaintiff's mother could not estab-

lish such a trust (spendthrift) on her own behalf of

property owned by her."

"No consent, acceptance or ratification of said deed

or assignment was ever given by this plaintiff or by

any of the other heirs and/or devisees of said William

Howe Phelps, deceased, except by the said executor

and trustee who is not authorized by law to accept or

ratify the same." [Compl. XVI, Tr. p. 14.]

*'By reason of the inclusion of this property in the

administration of the estate, the Bank has greatly in-

creased the burden of administering the estate of

Wm. Howe Phelps and paying off the indebtedness

thereon, and has greatly hampered the handling of

said estate and has diverted from the estate proper

large amounts which otherwise could and would have

been used to discharge the indebtedness of said estate,

and leave a substantially large amount of unencum-

bered estate for distribution after payment of the"

proper charges and expenses of administration, in-

cluding attorneys' fees and executor's fees, inheri-

tance and succession taxes, and payment of claims and

encumbrances, all to the great damage of the estate

and to plaintiff's interest therein." [Compl. XVH,
Tr. p. 15.]
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"Without the knowledge and/or consent of said

Court (Los Angeles County Superior Court) sitting

in Probate, and without the knowledge and consent

of any of the heirs and/or legatees or devisees, and

by reason of the intermingling of the plaintiff's

mother's separate estate and the estate of decedent,

said executor paid out from the treasury of the de-

cedent's estate, large sums of money in the upkeep

and maintenance of plaintiff's mother's separate prop-

erty and in payment of taxes, incumbrances, assess-

ments and other charges thereon, amounting to many

thousands of dollars and in so doing depleted the

treasury of decedent's estate." [Compl. XLVII, Tr.

p. 39.]

"Said executor during the year 1932 informed this

plaintiff, through her said attorney, William A.

Monten, that the estate was in fact insolvent."

"In this connection, this plaintiff avers that if the

said executor had not diverted large sums to its

own use and had not paid out excessive and unlawful

charges, but had diligently and promptly administered

the estate, seasonably and prudently sold assets or

borrowed thereon for the purpose of paying off

charges and expenses and thereby put the estate in

condition for closing and distribution, and had

promptly distributed the estate to itself as trustee, it

could with reasonable care and diligence thereafter

have managed and conserved the estate, and that the

estate would not now be insolvent but on the contrary

would have a very large value, to-wit: in excess of

$100,000.00 and would be producing a substantial

income," [Compl. LXI, Tr. p. 52.]
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The Law Does Not Permit an Executor to Intermin-

gle Outside Properties With That of the Estate.

"When property or money which does not belong

to the estate of a decedent comes into the possession

of the administrator the latter cannot by charging

himself as such administrator with the property or

money, make it a part of the assets of his decedent's

estate."

Note to 51 L. R. A., p. 264.

In an action which arose out of the administrators' tak-

ing possession, as part of the assets, of growing rent corn,

which they were not required to take or account for, the

court said that in taking possession of the corn the ad-

ministrators were not acting in their fiduciary or repre-

sentative character, although they seemed to think they

were; and that whatever money they received from the

sale of the corn was received by them, not as a part of the

assets of the estate, but for the use of the persons to

whom it might lawfully belong.

Rodman v. Rodman, 54 Ind. 444.

In 11 R. C. L. p. 281, the text reads:

''It has been held that if an administrator takes

possession of property as that of his intestate which

belongs to a third person he will be liable personally,

because if the property did not belong to the decedent

at the time of his death it cannot be held by anyone

as his administrator. Goulding v. Horbury, 85 Me.

227, 27 Atl. 127, 35 A. S. R. 357; Gledhill v. Mc-

Coombs, 110 Me. 341, 86 Atl. 247, Ann. Cas. 1914D

294, 45 L. R. A. (N. S.) 26."
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In Gledhill v. McCoombs, 45 L. R. A. (N. S.) 26, 30

the court said

:

"The proceeds, when collected, belonged to the

plaintiff, and not to the estate. The defendant had

neither the right nor the power to treat the proceeds

as a part of the estate, thus rendering the last three

years' premium subject to the claims of the creditors

and reducing her liability under the statute of limita-

tions, from a period of six years to eighteen months.

Her attempt to make the proceeds a part of the

estate, and then to withdraw them as widow under

a claim of distribution, was futile, and the plaintiff

was not bound thereby. The plaintiff was not a credi-

tor of her son before nor of his estate after, his de-

cease. It is not a case where new assets have come

into the estate, as in Thurston v. Lowder, 40 Me.

197, and Thurston v. Doane, 47 Me. 79, cited by the

defendant; but these funds have never properly come

into the estate at all, because they were the property

of the plaintiff."

2. The Complaint States a Cause of Action in Equity-

Based Upon the Extrinsic Fraud of the Defend-

ant in Obtaining as Executor an Order Settling

Its First Account.

After alleging the fraudulent procurement from plain-

tiff's mother of the transfer of her properties subject to

administration, appears the following:

"The defendant bank thereupon improperly and

unlawfully proceeded to administer the assets of

the estate with the said property of defendant's

mother as one corpus to the damage of said estate

and of plaintiff's interest therein, as is more fully

set out hereinafter. All of the subsequent proceed-
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ings in the administration of said estate were based

upon the unlawful augmentation thereof by the in-

clusion of the property of plaintiff's mother in said

administration and particularly the accounts of the

executor of said estate, the first account current

of which was approved by an order of the said

Superior Court sitting in Probate made on Decem-

ber 22, 1930, which was obtained by fraudulent rep-

resentations and fraudulent suppressions of facts

that should have been but were not disclosed to the

said Court and to this plaintiff and to the other

heirs, as will be more fully set out hereinafter.

"Said order approving said account has become

final and the time to appeal or otherwise obtain re-

lief with respect thereto in the probate proceed-

ings has expired and plaintiff is without relief ex-

cept in a court of equity.

"The executor has been guilty of other acts of

misfeasance and nonfeasance, and of gross misman-

agement in the administration of the estate and as

reflected in said first account current and other pro-

ceedings in the estate, as will hereafter more fully

appear." [Compl. IX, Tr. p. 8.]

"No objection was made to said report and ac-

count and no appeal was taken from said order and

decree settling same, nor were any other proceedings

instituted to set aside or vacate said order or decree

within the time allowed by law, because of the ig-

norance of plaintiff and the other heirs and devisees

of said estate, except the defendant bank, of the un-
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lawful augmentation of assets administered by the

executor of the estate and the unlawful inclusion

of the property belonging to plaintiff's mother in

the inventory and appraisement and in the accounts

rendered, and further because of the ignorance of

the plaintiff and the other heirs and devisees of the

matters and things hereinabove set out, and because

of the reliance of said heirs and devisees, particularly

this plaintiff, upon the representations and promises

made as hereinbefore set out; and because this plain-

tiff and the other heirs believed themselves to be

wards of said executor by reason of the terms of

the will of the decedent, and particularly by reason

of the representations of said Bank that it was in

all things and ways lawfully acting for and pro-

tecting their interests; and because they believed that

said executor's attorney was acting for and protect-

ing their interests in the estate; and because they

believed by reason of the Bank's representations that

the course of conduct and administration of the Bank

was correct and lawful in all things; and because of

the failure of said executor acting in a fiduciary

character to advise the plaintiff and the other heirs

of all of the facts and of their rights in the prem-

ises." [Compl. LII, Tr. pp. 43, 44.]

"This plaintiff alleges that if she had not been de-

ceived by the said defendant as hereinabove alleged,

and if she had not been ignorant as hereinbefore al-

leged of her rights, until the month of November,

1931, she would have contested the first account cur-

rent and would theretofore have arranged to protect
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her interests in the estate; and that the executor pre-

vented the appearance of this plaintiff upon its hear-

ing with her objections thereto, and obtained the ap-

proval of said first account current only by reason

of its frauds as above set forth." [CompL LXII,

Tr. p. 52.]

The case at bar comes fully within the principles stated

in Bacon v. Bacon, 150 Cal. 477, 89 Pac. 317, where the

plaintiff, relying upon the statement of her husband and

of the executors, who were also residuary legatees, that

the legacy to her was in the sum of two thousand dollars,

failed to appear at the distribution. It was held that her

reliance upon the statements of those who then stood

in fiduciary relations to her could not be charged to her

as negligence; that executors occupy trust relations to-

ward the legatees, and are bound to the utmost good faith

in their transactions v\^ith the beneficiary; and that the

case was one of extrinsic fraud.

In Monk V. Morgan, 49 Cal. App. 154, 192 Pac. 1042,

it was held that the conduct of an administrator and an

heir and that of a co-heir in sending a remittance to an-

other heir who resided outside of the state, in such a man-

ner as to justify the latter in believing that the intestate

was still living, was extrinsic fraud which entitled the

defrauded heir and other heirs to have a trust impressed

upon the distributed property in their favor.
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Mitchell V. Rasey, 77 Cal. App. Dec. 985, ?>?> Pac. (2d)

1056, discloses an action to impress a trust upon real

property purchased by a widow at a probate sale on a

false appraisement where plaintiff was prevented from

contesting confirmation of sale by false representations on

the part of the administrator and those concerned with

the confirmation of probate designed to lull the heirs into

a sense of security.

The court said (p. 988)

:

"The facts found present a typical case of extrinsic

fraud within the rule of Bacon v. Bacon, 150 Cal.

477, 491; Monk v. Morgan, 49 Cal. App. 154, 163,

and supporting cases. In Monk z>. Morgan, the acts

complained of were almost identical to those found

to have occurred here—the representations on the

part of the administrator and those concerned with

the confirmation of the probate sale designed to lull

the heirs into a sense of security and to prevent them

from making a timely appearance in the probate court

to contest the sale."

See also:

Hezvitt V. Hewitt (9th Cir.), 17 Fed. (2d) 716.
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11.

THE EQUITIES OF THE CASE ARE FULLY
STATED.

Chronology.

The complaint herein sets out:

Aug. 17, 1927 the death of decedent, [Tr. p. 5]

Sept. 13, 1927 appointment of appellee as executor [Tr.

p. 6] upon a petition also including the

encumbered properties of appellant's

mother which appellee afterwards discov-

ered were hers. [Tr. p. 7] and

Oct. 5, 1927 appellee then procured the deed and

transfer from appellant's mother of the

property owned by her. [Tr. p. 13]

Oct. 13, 1927 appointment, on the advice and petition

of the appellee's attorney, of appellant's

mother as her guardian, [Tr. pp. 22-25]

June 23, 1929 appellant obtains her majority. [Tr. p.

5]

Dec. 2, 1930 appellee at the end of the third year of

administration, files its first account. [Tr.

p. 40]

Dec. 22, 1930 the order is made settling the first ac-

count. [Tr. p. 43]

Late 1931 appellant first learns of her rights and of

the obligations of the executor. [Tr. p.

41]

1931 and 1932 investigations are made and negotiations

taken up by appellant's employed attorney

with appellee's attorneys. [Tr. p. 48]
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Early 1932 agreement is made between appellant's at-

torney and appellee's attorneys that the

matters in controversy be called to the

Court's attention upon filing of second ac-

count or in some other appropriate man-

ner. [Tr. p. 49]

Dec. 30, 1932 at the end of the fifth year of its admin-

istration appellee files its second account.

[Tr. p. 50]

Mar. 22, 1933 objections to both first and second ac-

counts are Steeoy the heirs including

appellant. [Tr. p. 87] In these objec-

tions notice was given of the heirs' in-

tention to file suits in equity in state and

federal courts to set aside the first ac-

count "on the grounds of extrinsic

fraud." [Tr. p. 86]

Mar. 30, 1933 discovery made by appellant's attorney of

the representations upon which appellee's

mother relied and acted in making the

transfer of her separate properties to the

heirs and devisees subject to administra-

tion. [Tr. p. 49]

April ...., 1933 the following month the complaint herein

was filed.

Feb. 5, 1934 supplementary and amendatory objections

in the probate court were filed reciting

the filing of objectors' suit in equity.

[Tr. p. 91.]
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Early 1932 agreement is made between appellant's at-

torney and appellee's attorneys that the

matters in controversy be called to the

Court's attention upon filing of second ac-

count or in some other appropriate man-

ner. [Tr. p. 49]

Dec. 30, 1932 at the end of the fifth year of its admin-

istration appellee files its second account.

[Tr. p. 50]

Mar. 22, 1933 objections to both first and second ac-

counts are ftKeoy the heirs including

appellant. [Tr. p. 87] In these objec-

tions notice was given of the heirs' in-

tention to file suits in equity in state and

federal courts to set aside the first ac-

count "on the grounds of extrinsic

fraud." FTr. n. 861

{Inseiij p. 20, below date March 30, 1933)

April 15, 1933 supplementary and amendatory objec-
tions in the probate court were
filed reciting the filing of objec-
tors* suit in equity* (Tr» p. 91)
Objections served March 28, 1933,
also filed,.

April 19, 1933 complaint herein filed

•

Feb» 5, 1934 amended complaint herein filed*
April — ., iVv)*) tne luiiovvmg uiunm me compiamt nerem

was filed.

Feb. 5, 1934 supplementary and amendatory objections

in the probate court were filed reciting

the filing of objectors' suit in equity.

[Tr. p. 91.]
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Matters to Be Noted.

The only charge by appellee of want of equity is

"laches".

In considering the lapse of time, the circumstances,

and the conditions and relations of the parties at the

times of the various occurrences must be noted.

Appellant's mother is a deaf mute and she and her

children were inexperienced in handling business affairs.

[Compl. VIII, Tr. p. 7.]

'The said William Howe Phelps died by his own

hand, and at the time of said death plaintiff's mother

had already entered upon the menopause of her life

and commencing at the death of said William Howe
Phelps and for more than a year thereafter plain-

tiff's mother was by reason thereof, and by reason

of her deaf mute condition and lack of business ex-

perience in fact incompetent to exercise an inde-

pendent judgment or to transact any business, which

incompetence and inability and the reasons therefor

were each and all forthwith upon the death of Wil-

liam Howe Phelps known to the defendant, and

plaintiff's mother was by reason thereof subject to

the control and influence of the defendant and was

not able to nor did she advise and assist plaintiff

herein, but on the contrary misled her into belief and

confidence in the defendant and its representations."

[Compl. XI, Tr. p. 10.]

The reliance of appellant's mother upon the bank, its

fiduciary relation to her, its representations and promises

to her to obtain from her the properties of which she

was at the time sole owner, together with appropriate

allegations as to the falsity of the representations and

insincerity of its promises are set out in paragraphs XII

to XIV inclusive. [Tr. pp. 10-13.]
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The Bank's attorney, Mr. Paul J. Otto, represented

appellant's mother in applying for her appointment as

appellant's guardian, and said attorney also represented

appellant's mother in petitions for family allowance.

"The said Paul J. Otto then was, and ever since

has continued to be, the attorney of record for the

petitioner in the matter of the said guardianship and

the said Laura Bigley Phelps did go to him for ad-

vice and information until late in the year 1931 when

she and this plaintiff consulted William A. Monten,

Esq., an attorney." [Compl. XXVIII, Tr. p. 25.]

The order settling the first account of the executor on

December 22, 1930 [Tr. p. 43] was made while appellant

was ignorant of her rights and the obligations of the

executor and in reliance upon the Bank and its attorney,

who was also her guardian's attorney, and upon their

false representations. [Compl. LII, Tr. pp. 43, 44.] Ex-

cept for her ignorance and reliance upon the false repre-

sentations made to her she would have contested said

account so settled. [Compl. LXII, Tr. p. 52.]

After appellant's discovery of some of her rights and

some of the Bank's obligations late in 1931, she employed

an independent attorney to look after her interests in the

estate.

"Thereafter said attorney did examine the files of

the probate action in the court of administration, did

discover in part the true condition of the estate, and

inform said plaintiff as to the same; and said attor-

ney did, shortly thereafter, confer with the officers of

said Bank, including the assistant trust officer and

the chief trust officer and the president of the Bank,

and informed them in said conferences, which took

place in the late winter of 1931-1932 and the spring
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of 1932 that the Bank's conduct of the estate thereto-

fore occurring and then occurring, to the extent that

he then knew thereof would at an appropriate time

thereafter be called in question in court by the said

plaintiff herein." [Compl. LVII, Tr. p. 48.]

"In the latest conference with the chief trust offi-

cer and said attorney Otto and one other attorney

representing the Bank in said matter, in or about

the early part of 1932, at the defendant's offices, it

was stated and agreed between them and the said

William A. Monten, speaking for this plaintiff and

others, that the matter in controversy would at an

appropriate time in the future be made the matter

of court attention, either upon the filing of a second

account current by the executor or its resignation, or

an action by this plaintiff, or in some other manner

as might be advised." [Compl. LVIII, Tr. pp. 48-49.]

In due time after the second account current was filed,

appellant, with the other heirs, served objections thereto

[Exhibit D, Tr. pp. 77-86], stating at the conclusion

thereof

:

''These objectors further inform the Court that

they will forthwith with all reasonable dispatch after

the filing of these objections institute their actions in

equity either separately or together and either in the

Superior Court of the County of Los Angeles, State

of California or the United States District Court

sitting at Los Angeles, California, or in both, against

the executor herein, as defendant therein, praying

that the first account current of the executor of this

estate be in effect as to them and it set aside and held

for naught and that said executor be required to ren-

der its report and account ah initio on the grounds of

extrinsic fraud, and for other and further relief."

[Tr. p. 86.]
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Supplementary and amendatory objections of Feb. 5,

1934, were also joined in by appellant [Exhibit E, Tr.

pp. 87-91], containing the following statement:

''These objectors further inform the Court, in con-

firmation of the like information contained in their

first and original paper of objections, that they are

making the said frauds and others, some of which

have been discovered since the serving of the original

paper of objections iipon the attorney for the execu-

tor, the basis of their action in equity to set aside

the first account and report and order approving the

same as to its effect inter sese and to hold the same

for naught and that said executor be required to ren-

der its report and account ab initio and de novo on

the grounds of extrinsic fraud, and to set aside said

pretended conveyance of five real property items and

said pretended assignment of said trust deed and

note." [Tr. p. 91.]

"Plaintiff has been guilty of no laches or undue

delay in not discovering the true facts constituting

the fraud of the executor before the month of No-

vember, 1931, as to the true facts then first discov-

ered, and before the 30th day of March, 1933, as to

the true facts then first discovered, as hereinabove

set forth, and she has been guilty of no unnecessary

delay after discovery, or laches, in bringing this ac-

tion at this date." [Compl. LXIII, Tr. pp. 52-53.]

The case herein is supported by the case of Bacon v.

Bacon, 150 Cal. 477, 493, 89 P. 317, where the court

said:

"The plaintiff was not guilty of neglect or laches

in the delay in beginning the present action. She did

not discover the mistake until a short time before

the action was begun. We do not find anything in
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the evidence which would necessarily put her on in-

quiry as to the amount of the legacy, or cause her to

suspect that there had been a mistake concerning it.

. . The delay does not appear to have been in

the least injurious or prejudicial to the defendants in

respect to their defense in this action, or in any other

respect, and, therefore, one element of laches, as dis-

tinguished from the bar of the statute of limitations,

is wanting. (Caliill v. Superior Court, 145 Cal. 47

(78 Pac. 467) ; Mayer v. Mayor, 63 N. Y. 455 ; Law-

rence V. American Nat. Bank, 54 N. Y. 432; Nat.

Bank of Commerce v. Nat. Mechanics' Bank, 55 N.

Y. 211 (14 Am. Rep. 232); Snyder v. Ives, 42

Iowa 157; United States Bank v. Georgia, 10 Wheat.

333, 349.)"

In Hewitt v. Hewitt (9th Cir.), 17 Fed. (2d) 716, at

page 717, the court said:

"No doubt, where litigants are dealing at arms'

length, they are under no obligations to disclose to

their adversaries the weakness of their cause of ac-

tion or defense; but this rule has little or no appli-

cation where a fiduciary relation exists between the

parties, and that such relationship does exist between

an administratrix and the heirs of the estate is well

settled. Diamond v. Connolly (C. C. A.), 251 Fed.

234; same case (C. C. A.) 276 F. 87."

In Soule V. Bacon, 150 Cal. 495, 498, 89 Pac. 324, the

court said:

"At most it was a question of fact for the court

below to determine whether or not the lack of vigi-

lance on the part of the plaintiff was such, as would

not have occurred with a man of ordinary care and

prudence, under the same circumstances."
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III.

THE FEDERAL COURT HAS JURISDICTION
OF THIS SUIT.

A. A Court of Equity on Equitable Grounds Has
Jurisdiction Independent of the Probate Court to

Compel Executors and Administrators to Ac-

count and Distribute Assets in Their Hands, and

Likewise to Set Aside Final Orders of the Pro-

bate Court Obtained by Extrinsic Fraud. The
Probate Court of California Has No Such Equita-

ble Powers.

B. Even if the Probate Court Under the California

Laws Had Such Equitable Powers, and That

Jurisdiction Had Been Made Exclusive, the Equity

Jurisdiction of the Federal Courts Is Not Limited

by State Laws, and the Suit Is Maintainable

Herein.

A. Equity and Probate Jurisdiction of the Supe-

rior Court of the State of California.

The case here is one where the Probate Court, notwith-

standing its enlarged equitable powers, has no jurisdiction

to grant the relief sought and the only remedy is in equity.

The Probate Court is lacking in jurisdiction, First:

To determine the question of title to the properties with

which the executor unlawfully and fraudulently aug-

mented the estate, and then to marshal the assets, deter-

mine the damages to the estate by such wrongful conduct

and require a new accounting to correct not only this

breach of fiduciary duty in embarrassing the estate with

foreign assets, but also other breaches of fiduciary duties

pleaded; Second: The Probate Court is also without
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jurisdiction to set aside its own final orders obtained by

extrinsic fraud where the time has expired for appeal or

for making any other move to set the order aside.

1. The Probate Court May Not Determine Title Nor
Grant Ancillary Remedies Contingent Upon Stich

Determination.

The established rule in California is that in probate

proceedings, title to property cannot be tried as between

the estate or heirs or devisees and a third party.

11 Cal. Jur. 262.

Such title cannot be tried upon settlement of an account.

11 Cal. Jnr. 263.

Citing

:

In Re Haas, 97 Cal. 232, 31 Pac. 893, 32 Pac. 327.

In the case cited, a legatee under the will had objected

to the annual account of the executor upon the ground that

the executor had property in his possession belonging to

the estate and for which he had not accounted. The

executor set up that the property belonged to his ward and

that he held it as her guardian and that the probate court

had no jurisdiction to hear and determine this matter of

title. The court said, pp. 234-5

:

"When it became apparent from the pleadings that

matters of title to property were at issue, such mat-

ters should have been left to other courts for de-

termination . . ."

The only exception to the rule is where the title in dis-

pute is claimed by the executor or administrator of the

estate against the estate. It has been held "that when the
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title to property is claimed by a representative of an estate

in his individual capacity the Superior Court, sitting in

Probate, is vested with the jurisdiction of determining

the validity of such claim upon the settlement of the final

accounts of such representative."

Bauer v. Bauer, 201 Cal. 267, 271, 256 Pac. 820.

In the case at bar, the dispute is not between the execu-

tor and the estate, but is between an heir of the estate who

charges that the executor through fraudulent representa-

tions upon which her mother had relied, had procured her

mother to transfer to the heirs and devisees of the de-

cedent, subject to administration, property owned by said

mother.

"The probate court does not possess the requisite

machinery to try a question of fraud; that is the

peculiar province of a court of equity."

Curtis V. Schell, 129 Cal. 208-216, 61 Pac. 951;

11 Cal. Jur. 269.

2. The Probate Court Had No Jurisdiction to Set Aside

Its Own Final Orders Obtained by Extrinsic Fraud,

Where the Time Has Expired for Appeal or Other

Method of Setting the Order Aside. The Remedy Is

in Equity.

The Probate Court is not the proper forum for general

equitable relief for the reason that it possesses only statu-

tory powers. In re Davis Estate, 136 Cal. 590, 597, 69

Pac. 412. It was therein said:

".
. . the probate jurisdiction of the Superior

Court is different from its law and equity jurisdic-

tion, in this,—it is essentially a jurisdiction under the

control of the State Legislature . . . and that
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procedure must be followed, or relief under that juris-

diction cannot be secured. While the Superior Court

in this State exercises both equity and probate juris-

diction, still the procedure to be followed in seeking

rehef within those two jurisdictions is widely varied.

And if the probate procedure laid down by the Code

is followed, then only relief under probate jurisdiction

can be granted. In such a case general equity relief

cannot be secured."

Such equity powers as are possessed by the Probate

Court are not plenary, but only incidental and are not to

be exercised contrary to any statutory provision.

Verdier v. Roach, 96 Cal. 467, 31 Pac. 554.

In re Barreiro's Estate, 125 Cal. App. 752, 764, 14 Pac.

(2d) 786 (1932), at 791, the court said:

"In Verdier v. Roach, supra, it was said: 'Our

superior courts have both probate and equity juris-

diction, so that whenever, in the course of the admin-

istration and settlement of estates, our probate

statutes are found to be inadequate to authorize and

accomplish all that a court of equity is authorized to

do in such cases, our superior courts may exercise

their equity powers in connection with, and as inci-

dental to, their powers in probate matters, to the ex-

tent necessary to a complete administration and dis-

tribution of estates : provided, of course, that nothing

he done in contravention of any statutory provision/
"

(Italics added.)

We consider the latter quotation as conclusively im-

portant. The probate court in exercising its incidental, or

ancillary equitable power, if it be necessary to denominate

these powers as anything more than incidental to the
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statutory powers conferred, cannot contravene the express

statutory provision of finality; and so far as zve know has

never done so.

The finality of the probate order or decree is unassail-

able in the probate court. The statute covering the

probate court makes it such; the probate court has no

greater power than it is given, together with the necessary

incidental powers. But the power of the Superior Court

sitting in equity is plenary by reason of the power thus

given to it by the constitution of the state.

In Bacon v. Bacon, 150 Cal. 477, 484, 89 Pac. 317, at

page 320 of the Pacific Reporter, is discussed the finality

given to a decree by section 1666 C. C. P. The court

says:

"The Legislature does not possess power to divest

the court of its constitutional jurisdiction. It may
change the practice or procedure, the mere method by

which the jurisdiction is exercised {Ex parte Marker,

49 Cal. 467), but it cannot take away the jurisdiction

entirely, nor substantially impair it."

In the same case at the same page, in illustration of the

impotence of the Legislature to take away the constitu-

tionally conferred equitable power, reference is made to

section 473 C. C. P. for the correction of mistakes. As to

section 473 C. C. P. the court says

:

"It is a cumulative remedy, and does not displace the

remedy in equity . . . We have recently held, not

only that it does not displace the equitable remedy,

but also that an adverse decision on such a motion

does not necessarily bar a subsequent suit to vacate

the judgment for the same cause ... It follows

that the jurisdiction still remains, notwithstanding

the provisions of that section."
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it was held in that case that the limitations applicable

to the decree as such in the probate court did not apply in

the proceeding in equity to set aside the decree, and that

even after all possibility of direct attack on the decree had

passed, such as various motions, relief under section 473

C. C. P., and appeal, nevertheless the Superior Court sit-

ting in equity would have jurisdiction to entertain a suit to

set aside the effect of the final probate decree for mistake,

and that as to such a suit in equity the limitations would

not commence to run until the mistake was discovered. It

was also held (page 324 of the Pacific Reporter), that

such a suit

".
. . is not a collateral attack on the decree of dis-

tribution. It is a direct attack thereon."

The Order Settling the First Account Is Final and

Cannot Be Attacked in Subsequent Probate Pro-

ceedings nor Collaterally in Any Proceeding, but

May Be Attacked in a Separate Equity Suit.

Section 931 of the Probate Code, formerly section 1637

C. C. P., makes an order settling an account, when it be-

comes final conclusive. It so reads. There is no pro-

vision in the California Statutes permitting a re-examina-

tion of a settled account after it has become final, for any

reason.

The probate ''procedure of this state contemplates, in

the administration of the estates of deceased persons, a

series of different proceedings, each of which is, as to the

matters embraced within its purview, separate. And an

adjudication as to each step in this series is intended to be

final in its nature, and not subject to review in a subse-

quent stage of the administration of the estate." "So
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with other proceedings in the course of the administration

of an estate, where the order or judgment made is appeal-

able, such as orders admitting wills to probate, orders

settling accounts of administrators or executors, or the

like. Each can be attacked directly by appeal, or by some

motion authorized by law for the purpose, or, perhaps, by

a bill in equity, but an attack made in a different proceed-

ing in the same estate would clearly be collateral."

In re Dazis' Estate, 151 Cal. 318, 86 Pac. 183,

184, 185.

In Estate of Hudson, 6Z Cal. 454, the court denied a

petition in the probate court to set aside a decree of dis-

tribution on the ground of fraud, holding the remedy to

be in equity. The court said, page 457:

"There is no provision of the statute which gave

to the Probate Court jurisdiction to entertain, after a

decree of distribution and discharge (and after the

time specified in section 473 of the Code of Civil Pro-

cedure), a petition to set aside the decree for fraud,

or because the court had been imposed upon by false

testimony. The jurisdiction of the Superior Courts,

as succeeding to the powers of the Probate Court, is

not enlarged in this regard. In such cases, courts

of equity have jurisdiction to afford proper relief;

and if it be true that, by means of false testimony,

the Probate Court was imposed upon, and induced to

make a decree which it would not otherwise have

made, doubtless a court of equity can charge the dis-

tributees as trustees."
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To the same effect is the case of Dean v. Superior

Court, 63 Cal. 473, on allegations of false representations

and of fraudulent practices, on the part of the executor,

by which the court was induced to approve the account

and decree of distribution. The court said, page 478:

"If the judgment or order was obtained by the em-

ployment of frauds or artifices such as would justify

a court of equity in annulling it (upon which it is

unnecessary to express an opinion), the remedy of the

party aggrieved was by independent action in equity,

and the issuing and service of summons thereon.

The matter had passed beyond the jurisdiction of the

Superior Court as a court of probate."

Following these cases are

:

Estate of Cahalan, 70 Cal. 604, 607, 12 P. 427,

428;

Curtis V. Schell, 129 Cal. 208, 216, 61 P. 951, 953

(family allowance)

;

Moore v. Superior Court, 86 Cal. 495, 496, 25

P. 22;

LataUlade v. Orcna, 91 Cal. 565, 577, 27 P. 924,

926;

Wickersham v. Comerford, 96 Cal. 433, 440, 31 P.

358, 360 (a suit in equity to set aside a decree

setting aside a probate homestead obtained

through fraud)

;

Buckley v. Superior Court, 102 Cal. 6, 10, 36 P.

360, 361.
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To like efifect is Miller v. Pitman, 180 Cal. 540, 545, 182

Pac. 50, 52, where the court said:

'\
. . the plaintiff's case might very easily be

made to proceed through the medium of appropriate

pleadings upon the equitable theory which, while

recognizing as a matter of law, the finality of the

decree as a muniment of title in the defendants,

nevertheless, impresses such title with an involuntary

trust in favor of the plaintiffs by reason of extrinsic

fraud, or mistake superinduced by such fraud, in the

procurement of the decree coupled with the breach of

a fiduciary relationship. {Estate of Walker, 160

Cal. 547 (36 L. R. A. (N. S.) 89, 117 Pac. 510).)"

Deck V. Gerke, 12 Cal. 433, is particularly applicable to

the case at bar for it is authority for the proposition that

even after proceedings in probate have begun, a court of

equity may take jurisdiction to decree a final settlement

and distribution when there are peculiar circumstances of

difficulty in the administration and when such exercise of

equitable jurisdiction would prevent great delay, expense,

inconvenience and waste, and thus to conclude by one suit

and decree a protracted and vexatious litigation.

Other illustrations of the jurisdiction of a court of

equity dealing with probate matters are:

Sohler v. Sohler, 135 Cal. 323, 327, 328, 67 P. 282,

dealing with a decree of distribution.
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Aldrich V. Barton, 138 Cal. 220, 222, 71 P. 169, dealing

with the subject of accounts.

Aldrich v. Willis, 55 Cal. 81, 85, discussing guardian-

ship de son tort.

Campbell-Kawannanakoa v. Campbell, 152 Cal. 201,

92 P. 184, discussing the effect of extrinsic fraud on pro-

bate orders.

Silva V. Santos, 138 Cal. 536, 71 Pac. 703, an equity

suit after decree of settlement of the final account of the

guardian of an incompetent wherein it was held that the

court would hold liable parties who had wrongfully

profited.

Bauer v. Bauer, 201 Cal. 267, 256 P. 820, where the

court said:

"It is self-evident that this is not a case where ex-

trinsic fraud practiced upon the probate court has

conferred jurisdiction upon the Superior Court as a

court of equity to interpose and furnish relief from a

final order of the court in probate."

Caldivell V. Taylor, 218 Cal. 471, 475, 23 P. (2d) 758,

759, states that the jurisdiction of equity to afford appro-

priate relief from judgments generally "and from orders

and decrees in probate proceedings upon a showing of

proper circumstances is well settled."

For a general comment on "Equitable relief from judg-

ment, orders and decrees obtained by fraud," see the very

recent comment in 23 California Law Reznezv 79.
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Summary.

In none of the cases cited by appellee in the court be-

low were there any allegations of fraud. In none of them

was any equitable power of the court sustained except

where granted by statute in the case of King v. Chase, 159

Cal. 420, where the settlement of an account of a deceased

executor was provided for by code section. Although the

cases establish the law to be that neither law nor equity

will assume any jurisdiction to oust the probate court of

its power in rem over the estates of deceased persons, none

of them estabhsh any equitable power as belonging to the

probate court, except as conferred specially by statute or

as incidental to the probate proceeding being carried on.

The appeal in the present case alleges extrinsic fraud and

the equity power of the court is invoked, not the probate

power, and the recasting of the accounts is entirely inci-

dental to the equitable relief prayed.

The probate court in California has not been given

sufficient equitable jurisdiction to grant the remedies re-

quired in this case. The Superior Court sitting in equity

has such powers and therefore, there being the requisite

diversity of citizenship and amount in controversy, the

Federal Court may grant such relief to a party interested.

Hewitt V. Hewitt (9th Cir.), 17 Fed. (2d) 716,

717.

Cases cited in the following section.



B. Irrespective of California Law a Federal

Court in Equity Has Jurisdiction to Compel
Executors and Administrators to Account and
Distribute Assets in Their Hands and to Grant
Relief Against Extrinsic Fraud and the Pen-

dency OF Administration Proceedings in the
Probate Court Is No Bar.

The Federal Courts have consistently refused to be ham-

pered by state legislation as to the equitable remedies it

gives.

Waterman v. Canal Bank, 215 U. S. 33, 54 L.

Ed. 80;

Hale V. Tyler, 115 Fed. 833.

Ever since the foundation of the United States and aa

early as 1789 the Federal Courts were given the equity

powers then possessed by the English equity courts.

Thus, although the States universally provide methods of

establishing claims in the probate courts, a non-resident

claimant was held nevertheless entitled to bring an action

in the United States Court to establish his claim, and it

was repeatedly said that this right could not be taken away

by any State statute.

Another ancient equitable right thus preserved is the

right of a claimant to all or some portion of an estate,

which right may be determined in the United States

Courts.

There are other ancient and still effective equitable

rights which may be determined in a United States Court

of Equity, although there may be a probate proceeding

pending. The pendency of the probate proceedings in
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itself is no bar. The determining factor in the usual case

is whether or not the right exists.

A very similar situation to that in the case at bar and

wherein the Supreme Court of the United States sus-

tained the theory of appellant herein and overruled the

contention of the appellee herein is that of Payne v. Hook,

7 Wall. 425-433, 19 L. Ed. 260, at page 261 where the

court said:

"Ann Payne, a citizen of Virginia, exhibited her

bill in the Circuit Court for Missouri against Zadoc

Hook, public administrator of Calloway county, in,

that state, and his sureties on his official bond, all

citizens of Missouri, to obtain her distributive share

in the estate of her brother. Fielding Curtis, who

died intestate in 1861, and whose estate was com-

mitted to the charge of the public administrator by

order of the county court of Calloway county.

"It appears that Curtis never married, and that his

nearest of kin are entitled to distribution of his estate.

"This bill charged gross misconduct on the part of

the administrator; that he has made false settlements

with the Court of Probate; withheld a true inventory

of the property in his hands; used the money of the

estate for his private gain; and obtained from the

claimant by fraudulent representation, a receipt in

full for her share of the estate on the payment of a

less sum than she was entitled to receive.

"The object of the bill is to obtain relief against

the fraudulent proceedings, and to compel a true ac-

count of administration in order that the real condi-

tion of the estate can be ascertained, and the com-

plainant paid what justly belongs to her.
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"The con.rt below sustained a demurrer to the bill,

and the complainant electing to abide by her pleading,

the bill was dismissed, and the case was brought here

by appeal.

"The jurisdiction of the Circuit Court for Missouri

to hear this cause is denied, because, in that stat6,

exclusive jurisdiction over all disputes concerning the

duties or accounts of administrators, until final settle-

ment is given to the local county court, which is the

Court of Probate; and as the administration com-

plained of is still in progress in the county court of

Calloway county, resort must be had to that court to

correct the errors and frauds in the accounts of the

administrator.

"We have repeatedly held 'that the jurisdiction of

the courts of the United States over controversies be-

tween citizens of different states, cannot be impaired

by the laws of the States, which prescribe the modes

of redress in their courts, or which regulate the dis-

tribution of their judicial power.'

"The Circuit Court of the United States for the

District of Missouri, therefore, had jurisdiction to

hear and determine this controversy, notwithstanding

the peculiar structure of the Missouri probate system,

and was bound to exercise it, if the bill, according

to the received principles of equity, states a case for

equitable relief. The absence of a complete and ade-

quate remedy at law, is the only test of equity juris-

diction, and the application of this principle to a par-

ticular case must depend on the character of the case,

as disclosed in the pleadings. Watson v. Sutherland,

5 Wall. 78, 18 L. Ed. 582."



The decree of the Circuit Court was reversed and the

case remanded to that court with instructions to proceed

in accordance with the opinion.

In the case at bar Josephine Phelps Putnam, a citizen

of Missouri, brings her bill in the United States District

Court, Southern District of California, Central Division,

against the Citizens National Trust & Savings Bank, a

resident and citizen of California, as executor of the estate

of her father, in order to procure an accounting from said

executor and ultimately determine her proper distributive

share in the estate of her father. Her complaint charges

gross misconduct on the part of the executor and particu-

larly the false settlement of the first account current. It

also charges that said executor has not made a true in-

ventory but has falsely and unlawfully augmented the

same. She likewise charges that the executor used money

of the estate for its private gain; and that said executor

used cash funds of the estate for the purchase of mort-

gage notes and mortgages from its loan department and

forthwith negotiated the same and took unto itself the

sum of $35,174.60 [Compl. XLI, Tr. pp. 32-33]. Other

mortgage purchases amounting to a very considerable sum

are set out in paragraph XLII [Tr. pp. 33-34].

The complaint further charges that the appellee has

negligently and/or wilfully failed to reduce or pay en-

cumbrances on the property of said estate when it had

funds whereby it was enabled so to do, or could have sold

properties belonging to the estate for such purpose and

that it wilfully permitted the institution of a pretended

action of foreclosure of an encumbrance owned by it on

an apartment building owned by said estate at a time
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when it had funds on hand whereby said encumbrance

could have been reduced or paid. [Compl. XX, Tr. p.

20: LIII, Tr. p. 44.]

The bill also charges that the executor obtained from

appellant's mother by fraudulent representation, her sep-

arate property. The object of the bill here, as in the case

quoted, was to obtain relief against fraudulent proceedings

not only in unlawfully augmenting the assets of the estate

with encumbered properties of speculative values, and un-

manageable, but also in fraudulently preventing an attack

upon its first account current, and the object of the bill is

to compel a true accounting of administration in order that

the real condition of the estate can be ascertained.

Another case decisive of this controversy is one decided

by the Circuit Court of Appeals of the Sixth Circuit for

which a writ of certiorari was denied by the United

States vSupreme Court

—

Eddy v. Eddy, 168 Fed. 590.

There we have a very similar situation to that at bar

insofar as the facts are concerned, and the same ruling

as to the Federal Court's authority to proceed in equity

to remedy the effects of fraud, particularly the fraud of

the executor of the estate.

The widow there brought a suit seeking rescission of

an instrument by which she signed her acceptance of the

provisions made in her behalf by the Last Will and Testa-

ment of her deceased husband and released all her claims

against the estate.

In the case ciled the widow was 78 years old, in feeble

health, unused to business and in need. She was ap-

proached by her husband's son who was named as execu-

tor, and who was a devisee and legatee and an intelligent
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and competent business man, knowing all the facts con-

cerning the estate, and was induced by him to make an

election of an annuity the present worth of which was not

more than $3500, without giving her any information con-

cerning her rights under the statutes of the state to elect

to take a widow's portion, which would have been of much

greater benefit to her.

The widow Phelps in the case at bar was a deaf mute

and inexperienced in the handling of business affairs. The

plaintiff herself was a minor and inexperienced in handling

business affairs. The defendant, which then occupied a

fiduciary relation towards the plaintiff's mother, as execu-

tor and trustee under her late husband's will and in whom
she had absolute and implicit confidence, falsely repre-

sented to her that in order to take according to the terms

of the will of her late husband and in order to receive any

benefit therefrom, she should and must waive her rights

and quitclaim her interest in properties which she had held

in joint tenancy and which were now solely hers, to the

heirs and devisees of said William Howe Phelps, deceased,

her late husband, subject to the administration of his

estate, and further represented to her that if she did not

waive her rights and quitclaim her interest in said de-

scribed property as aforesaid, she would and could take

no benefit whatsoever under the terms of her late hus-

band's will. Other representations and promises were

made to her. Each and all of said representations were

false and the promises were made without any intention

of performing- the same, but appellant's mother did not

know of the falsity of any of said representations and had

no knowledge of the insincerity of said promises and be-

lieved each of said representations was true and that
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the promises were given with the intention of perform-

ance, and did rely on each of the representations and said

promises and thereupon did deed and transfer the prop-

erties amounting to $281,500.00. The estate thus unlaw-

fully augmented was estimated to be of the total value

of $541,981.44. [Compl. IX, XI-XIV, Tr. pp. 7, 11-13.]

An Accounting by an Executor May Be Ordered in

the Federal Court.

Appellee herein claimed in the court below that no equity

court has any authority to grant relief in a matter which

At the moment is pending in the probate court, even in the

case of extrinsic frauds.

Bertha Zinc & Mineral Co. v. Vaughan (C. C. W. D.

Va.), 88 Fed. 566, holds that a Federal Court may, in

case of diverse citizenship, entertain a suit to surcharge

and correct the settlement of accounts by administrators

which have been confirmed by decree of the proper state

court.

In the case of Eddy v. Eddy (6th Cir.), 168 Fed. 590,

discussed above, the estate was still pending in the pro-

bate court. There it was held that the jurisdiction of the

probate court was not plenary. Nearly every element that

appears in the present case appeared in some degree in the

Eddy case. An accounting was ordered in the Eddy case

as incident to the general relief.

In Cozven v. Adams (6th Cir.), 78 Fed. 536, affirmed

in 174 U. S. 800, 43 L. Ed. 1188, 177 U. S. 471, 44 L.

Ed. 851, a receipt for a share of the estate was set aside

and an accounting was ordered as an incident thereto,

although the estate was still pending in the probate court.
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The general rule is that a Federal Court has no juris-

diction to interfere with the res during pending probate

proceedings. The cases cited, however, state the exception

for which we contend, to-wit: that the Federal Court

may act in personam upon the executor without usurping"

probate power, where the rights of a non-resident benefi-

ciary to his share of an estate have been affected by ex-

trinsic fraud, or where some other necessity exists to

protect his rights.

In Waterman v. Canal Bank, 215 U. S. 33, the court

said

:

"Inasmuch as the jurisdiction of the courts of the

United States is derived from the Federal Constitu-

tion and statutes . . . insofar as controversies

between citizens of different states arise which are

within the established equity jurisdiction of the Fed-

eral Courts, which is like unto the high court of

chancery in England at the time of the adoption of

the judiciary act of 1789, the jurisdiction may be ex-

ercised (to entertain suits against administrators

. to have a determination of the rights of per-

sons claiming an interest therein) and is not subject

to limitations or restraint by state legislation estab-

lishing courts of probate, and giving them jurisdiction

over similar matters."

This is no mere dictum: it is the ratio decidendi of the

case, which involved the rights of a non-resident benefi-

ciary to certain lapsed legacies.

In the Waterman case the Supreme Court of the United

States held that the probate power of the Federal Equity

Court could not be abrogated or limited by state legislation

as to jurisdiction of state probate courts, and this result
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was reached in the absence of allegations of extrinsic

fraud. A fortiori where, as in this bill, facts amounting

to extrinsic fraud are alleged, the chancellor is not ren-

dered powerless. That he has broader power than any

state court is the result of the very cases appellee cited.

The scope of this power is limited only by his impotence

over the res, but although he will not interfere with the

possession of the executor, because the latter is the officer

of a state court, he does act in personam upon that ex-

ecutor to compel obedience to a just order to render an

account of his .stewardship to a non-resident party inter-

ested in the estate.

A recent case following it is Hezmtt v. Hewitt, 17 Fed.

(2d) 716, where Judge Rudkin allowed a pretermitted

heir to attack a linal decree of distribution in probate by

an action in personam, against the executrix who had

failed to apprise the heir of his rights, and the probate

court of his possible existence.

In Byers v. McCanley, 149 U. S. at p. 622, an order

of the Circuit Court distributing the estate to all and sun-

dry parties was reversed insofar as related to distribution

to residents of the state where probate was had, but was

affirmed as to non-resident parties, and judgment was

ordered for the latter ''that they recover from the admin-

istrator such sums thus foimd to be due." The words

''thus found" mean "in accordance with the accounting

taken in the Federal Court." This was a strictly "probate

matter" in which the Supreme Court upheld the jurisdic-

tion of the Federal Equity Court. Plaintiff in this suit

does not ask this court to exercise power in a "probate

matter," but prays that the executor be held personally
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liable for its fraudulent acts and practices, and the ac-

counting here asked is incidental to that relief, a purely

equitable remedy. The accounting here, not being a pro-

bate matter is to be taken by this Federal Court.

Comstock V. Herron, 55 Fed. 803, is authority that it is

error to do otherwise.

Summary.

The probate court of Los Angeles county has no power

to overturn its own final order on an account rendered

therein after the statutory period for so doing has passed,

but a court of equity has jurisdiction to directly attack

such an order upon allegation of extrinsic fraud. Even

if the probate court had gained such power, by judicial

legislation or otherwise, the Federal Court would not be

ousted of its ancient power to aid a litigant who has been

kept away from court by extrinsic fraud practiced by the

opposing party.

CONCLUSION.

The Complaint herein states a cause of action not only

because of the fraudulent conduct of the defendant, who,

as executor caused the inventory of the estate to unlaw-

fully include properties which were not properties of the

estate, and thereafter administered the estate properties

with said other properties as one corpus to the great dam-

age of the estate and Appellant's interest therein, but

also because of extrinsic fraud on the part of the executor

whereby Appellant was prevented from contesting the first

account which became settled by an order long prior to

Appellant's discovery of any facts which would have caused

her to contest same.



The complaint shows the utter reHance by Appellant

upon the defendant who was in a fiduciary relation to her,

and upon the Bank's attorney who was also her guard-

ian's attorney, and her mother's attorney in petitioning for

family allowance and before the estate proceedings were

begun. The Complaint shows no laches and that all the

equities are on Appellant's side.

The Complaint states a cause of action within the juris-

diction of a Federal Court of Equity on the ground of

diverse citizenship, not only because the California Su-

perior Court in Equity had jurisdiction and said Court

sitting in Probate had no jurisdiction 'to grant relief on

the ground of extrinsic fraud, but the Federal Court has

jurisdiction regardless of the status of the probate and

equity jurisdiction of the State Courts.

The decree dismissing the bill should be reversed and

the case remanded for further proceedings and Appellant

allowed her costs herein.

Respectfully submitted,

William A. Monten,

Charles C. Montgomery,

Attorneys for Appellant.

Suggestion: One of the attorneys of record for ap-

pellant, Jenny H. Monten, departed this life September 19,

1934.




